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INTRODUCTION

Forensic science is an evolving feld, Alled
with continuing developmients and constant
improverment of practices and methods. Over
the last two decades, this evelution has been
accelerated by s namber of factors, indading:
the advent of DNA analysis with its emphasis
on statistics, the pubbcation of aumeroas
legal articles critical of the forensic sciences,
the 1993 Daubert v, Merrell Dow Pharmaceu-
ticals, Inc. and 1999 Kumho Tire v. Carmi-
chael Supreme Coust decisions, and most
recenitly, the release of the National Academy
of Sctences {NAS) veport entitled “Strenpgth-
ening Forensic Science in the United States: 4
Fath Forward” Many of these developments
have posed new challenges to long-eutab-
lished ficlds of forensic science, aud in some
cases, have raised questions about whether
sufficient science exists to ensare future ad-
missibility. The purpose of this discussion is
not o debate the merits of these challenges,
analyze the viewpoints of expert critics, of to
determine whether it Is possible to continue
moving forward while conducting “business
as usual,” but to darify the natore of these
chalienges so that they mav be understood
and addressed by practitioners. This will be
done through a direct analysis of relevant
court opinions where admissibility of expert
restimeny was challenged,

The various admissibility standards used
i LLS, federal courts will be reviewed in
order to provide Bandational material. In
particutar, Federal Rules of Evidence 403
ts the basis lor maoy current legal chal-
lenges and will be discussed in delail. The
case record will be explored in handwriting,
fingerprints and frearmsfioolmarks in order
to provide not just the published resulis of
admissibility challenges, but also 2 review
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of the courts’ viewpoints when admissibility
was partially denied.

REVIEW OF FEDERAL
ASMISSIBILITY STANDARDS

A. FRYE V. UNITED STATES

The evolution of U.S. federal court evidence
admissibility standards has been ongoing for
more than eight decades since the landmark
1923 case, Frye v. United States (1), estab-
fished early standards for the admissibilicy
of scientific evidence. Though thay standard
has since been superseded, it and several later
standards still affect current practice amd i 55
mformative to discuss how they svohed. In
Frye, the digerict court concluded that:

Just when a scientific principle or discovery
crosses the line between experimental and
demonstrable stages is difficult 1o define.
Somewhere in this ewilight zone the eviden-
tial force of the principle must be recognized,
and while the courts will go a long way in
adputting expert westimony deduced from
well-revognized scientific principle or dis-
covery, the thing from which the deduction
made must be sufficiently established to have
general acceptance in the particular field in
which it belongs.

The kev language in this standard-set-
ting opinion outhine twa paints: fitst, that
the standard for admissibility of scientihe
evidence was “general acceptance” Second,

a point which is substantially more abstracy,
that this “general acceptance” was ta be
measured by “the particular field i which it
belongs” Defining that “feld” proved to be a
challenge, and raised a number of guestions
about how narrow ot wide the “licld” was w
be defined — for example, the Frye case dealt
with the syatelic blood pressure test, a precur-
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sotr of the polygraph. Naturally, practitioners
of the test would attest Lo its validity, but
financially disinterested scientists from related
disciplines that could reasonably be expected
te understand how the test worked, and whe
were gualified 10 assess whether it performed
as claimed {physiclogists and psvchologists,
for exmaplel might not agree. Thaus, the
admissibility of scientific evidence under

Frye can be dependent upon exactly which
community is questioned about its validity,
Frye became the subiect of much crizicism be-
cause it admitted widely accepred but pootly
validated scientific evidence, but excladed
aovel but well-rescarched methods. Frye
remained the centrolling standard in federal
courss until the advent of the Federal Rales of
Evidence in 1975 and Daubert in 1993, and
became known as the “general acceptance”
standard. Some ULS. court systemns (Le. state
COUrts) cOninug to use a “general acceptance”
standard similar to Frye.

B. FEDERAL RULES OF EVIDENCE
The Federal Rules of Evidence {the Rulss or
FRE; were legislatively enacted in 1973 &
address a wide range of svidentiary questions
and have since heen subjected to modifica-
tions (2} Rules that are pertinent to the estab-
fishment of what became known as the FRE
“relevancy” standard include FRE 732, 104{a},
401, 462 and 493, Rule 702 lays the founda-
tion for the types of knowledge that can be
the subject of expert westimony and stafes:

If scientific, techrical or other special-
ived knowledge will assist the trier of fact to
understand the evidence or to determine a
fact in issue, a witness qualified as an cxpert
by knowledge, skill, experience, training, or
education, muy testify thereto in the form of
an opinion or otherwise, if (1) the testimany
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is based upon sulficient facts or data, (2} the
testimony is the product of relisble principles
and methods, and {3} the witness has applied
the principles and methods reliably to the
facts of the case.

The latter portions (numbered 1-3) of
Rule 702 were 110t present in the 1975 FRE,
and were added atter the Daubert decision
to reflect a greater emphasis on the reliability
of expert testimony. Rule 104{a} establishes
that courts are responsible for admissibility
determinations and states:

Preliminary questions concerning the
gualification of a persen to be a witness, the
existence of & privilege, or the admissibility of
evidence shall be determined by the court...

Rule 401 defines relovant evidence: “Relevant
evidence” nieans evidence having any ten-
dency to muke the existence of any fact that
is of conseguence to the deterinination of the
action more probabls or less probable than it
would be without the evidence.

Rule 402 states that relevant evidence is ad-
missible: All relevant evidence is admissible,
except as otherwise provided hy the Constitu-
tion of the United States, by Act of Congress,
by these rules, or by ather rules preseribed

by the Supreme Court pursuant to statutory
authority. Evidence which is not relevant is
not admissibie.

Rufes 104{a}, 404 and 402 provide the foun-
dation for an admissibility standard based on
“relevancy” but do not describe specifically
how relevancy is to be determined. How-
ever, Hule 403 provides some guidance on
specific types of relevant evidence that ipay be
excluded:

Although relevant, evidence may be
excluded if ts probative value is substantially
outweighed by the danger ol unlair prejudice,
eonfusion of the issues, or misleading the jury,
or by consideralions of undue delay, waste of
tittie, or necdless presentation of camulative
evidence.

Rule 403 containg key language that is central
to a discussion of admissibility of forensic
pattern evidence, and has beon cited as the
foundation of an admissibility objection in
several court vases. Traditionally, some pat-
tern evidence disciplines have used language
such as "o the exclusion of all others™ to

describe the certainty of the conclusions of-
fered; the use of such definitive and absolure
language in the absence of supporting mathe-
matics has been interpreted by some courts as
both prejudicial and confasing, and therefore
subiect to exclusion under Rule 403,

The Federal Rules of Evidence made no
mention of the Frye “general acceptance”
standard and did not clarify how judges were
t0 assess the relevance of evidence, Confusion
over whether to employ “general acceptance”

mite at the outset, pursuant to Rule 104{a),
whether the expert is proposing to testify o
{13 scientific knowledge that (1) will assist the
trier of fact to understand or determine a fact
in issue. This entails a preliminary assessment
of whether the reasoning or methodology
mderlying the testimony is sclentifically valid
and of whether thal reasoning or methodol-
ogy praperty can be applied 1o the facis in
issue. We are confident thart federal judges
possess the capacity w andertake this review.

Just when a scientific principle or discovery
crosses the line between experimental and
demonstrable stages is difficult to define.

or “relevancy” as the standard for adniit-
ting expert swstimony was onguing from the
advent of the FRE in 1975 until the 1993
Daubert decision.

€. DAUBERT V. MERRELL-DOW
PHARMACEUTICALS, INC.

The central focus of the 1993 Daubert v.
Merrell-Dow Pharmaceuticals, Inc. Supreme
Court case {3} was the determination that the
Federal Rules of Evidence “relevancy” stan-
dard, and not the Frye “general acceptance”
standard, should be the controlling standard
for expest testimony in federal conrts;

Given the Rules’ permissive backdrop and
their inglusion of a specific rule on expert
testimony that does not mention “general ac-
ceptance,” the assertion that the Rules some-
how assimileted Frye is unconvincing, Frye
made “general acceptance” the exclusive test
for admitting expert scientific testimony. That
austere standard, absent from and incompati-
ble with the Federal Rules of Evidence, should
not be appiied in federal irials.

The Coutt goes on to aftirm that wial
fudges have a responsibifity to assess not only
“relevance” of proposed expert testimony
under the Federal Rules of Evidence, but also
“reliabitity” of such testimony. Thus Daubert
is described as simultaneousty upholding the
“relevancy” stavdard of the FRE and also ¢s-
tablishing a sew “retiability” standand. To that
ead the Court described 4 series of factors
trial judges could use to assess relizbility:

Faced with a proffer of expert scientific
testimony, then, the trial judge must deter
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Many factors will bear on the inquiry, and
we do not presume o set cut a definitive
checklist or test. But some general obiserva-
tions are appropriate.

These “general observations” outlined by
the Court are the now-famous fBve Daubert
factors recommended as yardsticks for
evaluating scientific testimony: whether the
technique can and has been tested, whether
the rechntque has been subjected 1o peer re-
view and publication, the technique’s known
or potential rate of error, the existence and
maintenance of standards controlling the
technique, and a restated “general acoeptance”
test which, though no fonger an exclusive
standard as it was under Frye, is now ingar-
porated into the Daubert reliability standard.
The Court further emphasizes that the reli-
ability determimation under Daubert was to
be tallored o the circunistances:

The inquiry envisioned by Bule 702 is, we
emphasize, a Hexible one. Its overarching
sabjeut is the scientific validity — and thus the
evidentiary reliability — of the principles that
underlie a proposed subnussion. The focus,
of course, must be solely on principles and
methodolugy, not on the conclusions that
they generate.

So the Court described five factors uschyl
for evaluating expert scientiic testimony. but
alse stated that these tive faciors were tobea
non-exhaustive list, to be applied as appropri-
ate at the rrial judge’s diseretion depending
on what type of cxpert testimony was offered,
Throughout the Daubert decision mention is
made of “scientific” testimony as well as “ex-

L



http:standa.rd

pert” testumony - but it was not clear whether
Daubert was intended fo apply equally to
hoth scientific and nonscientific testimony, or,
its fanguage more consistent with FRE 702, e
apply equally to “scientific, technical or other
specialized knowledge,” because the tvpe of
expertise referenced in Daubert was scientific
expertise. This caused sufficient confusion to
create 2 sphit between the federal circuits over
kow far the reach of Daubert extended, with
some circudts applyimg Daubert to all types
of expert testimony and others restricting it
to testimony considered o be scientific in
nature. This led to a second Supreme Court
decision in 1999, Kumho Tire v. Carmichael,
io which the Court addressed this confusion.

D. KUMHO TIRE V, CARMICHAEL
The main holdings of the 1999 Supreme
Court decision in Ruszho Tire v. Carmicliel
{4} were that the Daubert relevancy stan-
dard was to be applied broadly to al! types
of expert westimony, with the understanding
that the Paubert checklist was not exclusive
or exhaustive for dererinining reliability. The
Court explained that judges have substantial
discretion not st in the outcomes of reli-
ability determinations, but alse in how those
rehability determnations are made:

‘This case requires us o decide how
Daubert applies to the testmony of engineers
and other experts who are not scientists. We
conclude that Daubert’s general holding - set-
ting forih the trial judge’s general “gatekeep-
ing” obligation - applies not only to testimo-
ny based on “scientific” knowledge, but also
10 testimony based on "techmical” and “other
specialized” knowledge. See Fed. Rule Evid.
702, We also conclude that a trial court may
cansider ane or more of the more specific fac-
tors that Daubert mentioned when deing so
will help determine that testimony’s relizbil-
1ty But, as the Court stated in Daubert, the
test of reliability is “Hexible” and Dauberts
list of specific factors neither necessarily nor
exclusively applies to all experts or in every
case. Rather, the law grants a district court the
same broad latitude when it decides how to
detenmine reliability as it enjoys in respect to
its uitimate reliability determination.

Furthermore, with regard to differentiai-
ing between the various lypes of expertise
outlined in FRE 702, the Court found that ne

uch distinetions needed to be drawm

Finally, it would prove difficult, if not ine

possible, for judges to administer evidentiary
rales under which a gatekeeping obligation
depended upon 2 distinction between “sqi-
entific” knowledge and “technical” or “other
specialized” knowledge. There s no dear line
that divides the one trom the others, Disci-
plines such as engineering rest upon scientific
knowledge., Pure scientific theory itself may
depend for its development upen observa-
tion and properdy engineered 1nachinery. And
conceptual efforts to distinguish the two are
unlikely to produce clear legal lines capahle of
application in particular cases.

Kumho Tire clarihed that the Davhert rsli-
ability standard applies to all types of expert
testimony, even though specific factors from
the checklist may or may not be appropriate
for any given expertise. This decision removed
a split between federal circuits regarding the
application of Duubert, but has not necessar-
ily resulted in great consistency among courts
in general with regard to admissibility of vari-
ous types of pattern evidence such as hand-
writing, fingerprints and firearmsfioolmarks.
This & partiaily due to differences in how
courts view the varlous types of evidence, as
well as to real differences in circumstances
that vary froms case to case, which have the
pofential to make each reliability determina-
tion unigue. Consequently, the admissibil-
ity picture retmains 1 flux and these fields
remnain subject to challenges fromi a variety of
sources, including FRE 403, the Daubert fac-
tors, and the recent report from the NAS.

BASIS FOR CHALLENGES

Draubert has received substantial press, both
pasitive and negative, and much attention
has been paid to whether specific technignes
de or do not “pass” one Daubert factor oy
another. It is cdear when reading the opinion
that Dauberts reliability standard cannot be
reasanably met in the absence of substantial
background research — the language of the
€Ase APPSNTS 1o anticipate expery testimony
based on traditiopal experimental science,
with a substantial record of publication

and comirunity of interested scientists or
practitioners that generate large amounts of
datd, and who are able to establish meaning-
ful standards. It is well understood within
the forensic field that many practitioners do
niot have strong backgrounds in the desipgn
of research projects, nor the time o conduct
research while balancing a normal cascload.
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However, it 1 not sufficient for practitioners
of forensic science t0 merely be practitionsrs;
they must alse be cupable of speaking on be-
half of their disciplines and addressing chal-
lenges. These require famiarity with available
background scientific materals, including
completed research, pertinent publications,
and research which is lacking. Daubert
response kits and education on dealing with
admissibility challenpes are already available
from various organizations within the foren-
sic science community. Individual practitio-
ners are, of course, strongly advised to take
advantage of these resources and become
educated on admissibility case precedents
and foundational science in their respective
disciplines, In fact, FRE 705 states:

The expert mav testify in terms of opinion
or inference and give reasons therelore
without first testifying to the undertyving facts
or data, unless the courl requires otherwise.
The exprert may in any event be required (o
disclose the underlying facts or data on cross
examination.

Although # is 2 challenge 1o identify a com-
prehensive st of published cases 1o support
the existence of any general trend, we believe
that in the fields of handwriting, fingerprings
and firenrmis/toolmarks, there exist thres yen-
eral outcomes of admissibility challenges. The
first is for evidence to be admitied inte court
in full, as presented by the offering expers,
either because the court has denied motions
for a reliability review, or because a retiability
review has been conducted and the testimany
passed. This is the ourcome for most cases.
The second outeome, which represents a very
senall portion of published cases, is the cons-
plete sxclusion of testimmony. A few examiples
exist in mainstream casework, but in mmany
instances tota] exclusion is restricted to cases
with circumstances owtside of ordinary prac-
tice - for example, a handwriting comparisen
of writing in 2 language unfamiliar (o the
document examiner {5}, or use of the aggre-
gate of information from two or more {riction
ridge tmpressions from the same hand which
are consigtent with simulbtapeity (6], These
cases do not represent admissibility trends for
more typical examples of expert restimony in
these felds. The third outcome invebes a ea-
dency to split proposed testimony (generally
into two component parts) where the court
allows testimony regarding similarities and
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differences berween questioned and known
samples, but prohibits testimony pertaining
to the specific sssaciztion of the questioned
sample 16 the known, While this result is not
nearly as commen as tatal admissibility of
testimony, it does appear to be more commaon
than total exclusion of testimony. it is this
third outcome that will be addressed in detail
for two teasons: first, to discuss concepts of
statistics and probabiliry that explain the
decision to split the testimony, and second,
becanse the specific phrasing of conclusions
by an individual examiner can dizectly influ-
ence the outcome of a Daubert review.

A. THE PREJUDICE CHALLENGE
(FRE 403)

A central theme in the above-mentioned
“split-testimony” cases is the separation of
conclusion testiony from observational tes-
timony. Coarts that only allow observational
restimony in a parficular case do so because
they view the identifcation conclusion as
unfairly presudicial under FRE 303 and/or
Daubert and, therefore, inadmissible, Apain
for completeness, Rule 403 reads:

Although relevant, evidence may be
excluded if its probative value is substantially
outweighed by the danger of vnfair preju-
dice, confusion of the issues, or misleading
the jury, or by considerations of undue delay,
waste of time, or negdless presentation of
cumulative evidence,

It may come a3 2 shoek to inany experi-
enced forensic practitioners whe are con-
vinced of the validity of their techniques, and
who view themselves as unbinsed providers of
information, that the legal systenm: would char-
acterize their conclusions as “unfairly preju-
dicial” or deny that sufficient grounds exist
for identification conclusions to be reached.
Yes the Daubert and Kumhe decisions require
the trial judge to act as a gatckeeper and
review expert testimouy for its relevance and
reliability under the Daubert factors, and this
review can extend sven o techniques with a
long record of adrussibility. As the Daubert
Court stated in the opinion, the main thrust
of the Inquiry should be Hexible and aimed a1
determining whether sufhicient grounds exist
Lo supporl the proposed testimony.

Dauhert suggests thst admitled expert
westimony should be scientifically supported
- meaning Lhat the principles underlying the
testimeny musl be valid. What does this have

to do with the prejudice challenge and split
testimony cases, tegardless of whether the
challenge 1 levied using FRE 483 ov review
under either the Daubert factors or another
type of “relishility” szandard the judge finds
appropriate to the cireamstances? It ap-
pears that in these cases the courts reviewed
proposed testimony and determined that suf-
ficient scientific support existed for the expert
witness 1o share opinlons about similarities
and differences between questioned and
known exemplars chandwriting, or bullets, ot
hingerprints, or whateves), but that insaf-
ficient support existed for an opinion as o
whether the questioned and known saples
definitively originated from the same source.
It is necessary to discuss some statistical con-
cepts in arder to explzin these conclusions.

B. POPULATIONS AND SAMPLES
Two important concepts fundamensal to
statistics are populations and samples. A
popuiation consists of all possible data ele-
ments of something that ¢an be measured.
For example, the population of fingerprints in
the wurld includes all Aingers from zll people,
everywhere. The population of fingerprints in
the world is enormous and impossible to use
in any real casework, since no darabase of ail
fingers in the world is available, and probably
never wili be. But if it were possible to build
such 3 database and have the fingerprints of
every person available for comparison 1o s
fingerprint of unknown erigin, it would then
b possible to eliminate all fingers that were
not the seurce of the print, thereby leaving
only the actual source as the possible origiu of
the fingerpring, Statistically, the identification
conclusion thereby obtained is not the resul
ol finding any particnlar degree of agreement
between the questioned ingerprint and actual
source fAngerprint; rather, it is a resalt of
finding disagreement hetween the guestioned
print and all other fingerprints except the
actuat sonree. The poirt being that it is theo-
retically possible to defend a conclusion of
“identibvation” when an examiner has access
to all fingerprints everywhere for comparison,
so that 1t could, in mathematical terms, be
said that the print was identified “to the exclu-
sion of all others” because all other possible
sources have, in fact, been exclided,
Real-world science, including research
ansd practice outside of forensics as well asin
foremsic casework, rarely has the benefit of
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access Lo entire populations of dawa and so,
instead, must use samples. A sampie is a col-
lecuion of data from a portion of a population
which is then used Lo make astimates about
the entire population — the larger the size of
the sample. the better the estimate, However,
i is conceprually important to know that it
will always be an estimate. In the Bngerprint
caze exaenple, almost all real casework in-
valves comparisons with st a sample of the
known fingerprints available ix the world. A
typical case might involve the submission ef a
frmite number of fingerprint cards containing
a finite number of prints. Even the search of
an unkpown print through 2 large database
(such as the FBIs Integrated Automated
Fingerpring Wentiheation Systemn) stali does
not result in the comparisen of the unknown
fingerprint to ail prints available in the world.
in either of these circumstanyes. the un-
known print is compared to only a sample of
Hngerprints on the planet. and s0 it can never
be known with certaintly that there is notan-
ather fingerprint in the world which appears
soffciently similar to the unkaown print
that a compeiznt examiner could mistakenly
attribute it as the source, From a2 statistical
standpoint, then, it is not mathematically pos-
sible ro identify a fingerprint “to the exclusion
of all others” in the course of real-world case-
work. Note that this has nothing to do with
the size o1 quality of the unknown finger-
print, sufficiency of inforimation in the pring,
examitier experience, or other factors: rather,
because a sampie is being used to make infer-
enges about the entire population, fatent prine
examiners are, 1n essence, making probabilis-
tic statements since the absolute answer can-
not be determined. Sce Champod and Evets
for 4 mmove complete discussion (7). The term
“identification” or “individualization” is then
used wher the examiner, relying on histher
training, experience and skills, concludes that
the existence of mwore than ane area of friction
ridge skin thaz could have produced a particu-
far latent print is 50 exceedingly remote thai it
can be dismissed as a praciical consideration,
even though the individualization has not
been demonstrated mathematicatly, Similar
argniments ¢an be made for handwriting, fire-
armsftoolmarks, and other areas of forensic
science, 48 well as other areas of the “gencral
scientific comnunity,” where these concepts
of statisrical estimation are widely accepred.
Culeurally, the idea that absolute conclu-
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sions such a5 “identification” or “individu~
alization” {which are an ingrained partof 2
standard repertoire of conclusions o fields
like lagent prints) are ontside the scientific
maknstrean: is objectionable to many forensic
scientists, This is due to a perception by many
employed in the forensic pattern evidence
fields that removal of an identification con-
clusion is a generat attack on the validity of
their discipline, However, it cannot be ignored
that the breader scientific community {from
social sciences to biology to epidemiology,
and pther flelds) uses statistics to estimate
the certainty that the conclusions reached are
the correct ones, and considers the frequent
[indeed, constant) use of probahilities to
describe the state of things in rerms of gray
areay, rather than absolutes, as normal,

The discussinn above describes one possi-
ble reason why some courts have determined
that “identification” conclusions are preju-
dicial, and therefore inadmissible, because,
simply, they ohserve that it is not mathemati-
cally possible for an examiner to identify a
questioned sample o a single known samyple,
when the questioned sample has not been
comnpared to all possible knowns. This specific
language does not describe every case, and
the rationale for splitting the testimony does
ot abways cite FRE 403 or specific Daubert
factors — in many instances courts cike tssties
of subjectivity and a host of factors other than
the statistical ones mentioned above.

CASE CITATIONS

Several handwriting, Angerprint and fire-
armisftoalmarks cases are summarized below
in order to demonstrate how a number of
eourts have reached simifar condusions shout
different arsas of foreasic science, While

all deal with the theme of prejudice, differ-
ing approaches were tuken by the couris to
gbeain their conclusions. Meaningfui study

of forensic science admissibility in court

is problematic due o the large number of
unpublished cases, This area is also difficult to
stugdy due 10 inherent differences between the
disciplines; for example, it appears that courts
are generatly more confident in the abilities of
Jurers Lo compare handwriting samples with
guidance from a document exammer than in
their abilities to compare Engerprinis or bul-
lets, even with guidance from experts in those
areas. The cases summarized below contain
language which demonstrates the existence

of 3 trend to split observational and opinion
testimony, bat the listis far from complete.
Generally, these cases will be consulered Arst
by discipline, then chronelogically within
disciplines moving from handwriting to latent
prints, and then to firearms/uoimarks.

A. HANDWRITING

(e of the ecarliest cases to invoke the Rule
443 prejudice challenge is the 1995 case of
105, v. Starzecpyzel {8, which was a land-
mark challenge to handwriting examination.
Starzecpyzel occurred after Daubert bur prior
0 Kumbho Tire. The court found that hand-
writing examination failed Daubert analysis,
but was still admissible becanse handwriting
examination was “technical” iy nature rather

Though the Starzecpyzel court elected
to fully adinit the docament examiner’s
testimony, the above quote indicales thal the
court found problems with possible prejudice
on the basis of the “overly precise manner”
in which conclusions are stated and that
precision and reliability of the methods of
handwriting examination were lower than
Hkely perceived by jurors. The following is an
excerpt from the Draft Initial Juey Togtraction
provided as Appendix | 1o the opinion:

You may accept a forensic document
examiner’s testimony in whole, or you may
reject it in whole. If you find that the field of
forensic document examination is not suf-
ficiently reliable, or that the particular dogy-
mient examiner is not sufficiently reliable, vou

It is not mathematically possible for an examiner
to identify a questioned sample to a single
known sample, when the questioned sample
has not been compared to all possible knowns.

than scientific under FRE 702, and thevefore
wot subject 1o Daubert revisw. {11 should be
reiterated that, in the wake of Kumbhoe Tire,
the Supreme Coust has darified that the
Daubert factors can be used to evaluate ail
types of exper! testimony, not just scientific
testimony, and such an outcome today would
be unlikely). The court stated:

TDE testimony, while acceptable under
Rule 702, does suffer from a substantial
problem of prejudice. which [s the subject
of Fed 1 Evid. 403. The problem arises from
the fikely perception by jurors that FDEs are
scientists, which would suggest fur greater
precision and reliability than was established
at the Daubert hearing. This perception might
arise from several sousces, such as the appear-
ance of the words “scientific” and “laboratory”
in much of the relevant literature, and the
overly precise manner in which FDEs describe
their fevel of confidence in their opinions as
to whether questioned writings are genuine.
The Court has determined that the problem
of prejudice can be sufficiently dimimished
with the use of proceduoral safeguards, incdud-
ing a pre-testimony jury instruction, that FDE
testimony need not be excluded pursuant to
Raule 403,
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are free W reject the testimony in whole, You
may also accept the testimony in pare, fuding,
as one possible example, that while the foren-
sic document examiner has fonnd siguificant
similarities and differences between various
handwriting samples, his or her conclusion as
to the genuineness of a parvicular writing is in
error, of is inconclusive,

This jury iustruction is not a simple refusal
tu admit identification testimony {opinions
about authorship. 1n this case} as did occur
in some later cases, but the language does
highlight the jury’s option to accep? the docu-
ment examiner’s qualitative description of the
similarities and differences in the handwriting
while at the same time rejecting the ultimale
conclusion of authorship. This conceptual
splitting of observational and authorship
testimony in Starzecpyzel proved to be 2 pre-
cursor o other cases involving handwriting,
Angerprints and Arearms/toolmarks.

For example, in U.S. v, Hines {%3 in 1999
the court stated the following regarding hand-
writing testimony:

[The document examiner's] account of
what i similar or not similar in the handwrit-
ing of Hines and the robber can be under-
stood and evaluated by the jury. The witnass
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car: be cross examined, as she was, about why
this difference was not considered consequen-
tial, while this difference was, and the jury can
<raw their own conclusions. This is not rocket
science, or higher math.

Her conclusion of authorship, however,
has a different resonance: “Out of all my
experience, and training, [ am saying that he
is the one, the very author” That leap may
not at all be justified by the underlving data;
and in the context of this case, Is extraor-
dinarily prejuchicial..  find [the document
examiner’s] testimony meets Fed R Evid. 7027
requirernents to the extent that she restricts
ker testimony to similarities or dissimilari-
ties between the known exernplurs and the
robbery note, However, she may not render
an ultimate conclusion on who penned the
unknown writing.-

In a second case that sume vear, U.5. v. San-
tillan {10}, the Court agreed with and adapted
the basic approuach in Hines, thus setting the
stage for a division of testimony into “obser-
vations” and “authorship opinien™

Taitialty, the Ceurt finds it helpful 1o
divide [the document examiner's] profiered
handwriting analysis testimony into two
COMPONEnts:

{1} comparing the mechanics of defen-
dant’s handwriting and the handwriting on
thie “questioned” documents, Le. identifying
the physical mechanics and characteristics of
handwriting and then pointing out similari-
ties between the writings, and

{2} concluding that the handwriting on the
questioned decuments is in fact the handwrit-
inig of the deflendan,

Alter further inguiry into handwriting
identification, the Santillan Coart concluded:

The Court is satistied that testimony of
a hardwriting “expert” as to the specific
mechanics and characteristics of handwrit-
ing will add to the general knowledge of lay
persons and assist thern o make compari-
sons of different examples of handwriting,
However, the Court guestions whether adding
the essentiatly subjective opinion of another
person as to how the jury should answer the
question of fact before them is not the type of
assistance contemplated by the rule. More-
over, such testimony, when it is buttressed by
the fact that it comes from an “expert,” would
appear o be more prejudicial and misleading
than probative in the Court’s consideration
of the application of Rule 403 of the Federal

Rules of Evidence,

In US. v. Rutherford (11} in 2000 the court
denied a request for a liniting jury instrue-
tion of the type wsed in Starzecpyzel, but split
the testimony when it stated: [ the document
exanyiner s} testimony feets the requirements
of Rule 702 to the extent that he limits his
testimony to identifying and explaining the
sinilarities and dissimilarities between the
known exemnplars and the questioned docu-
ments. | The document sxaminer| is preclud-
ed froom rendering any ultimate conclusions
on authorship of the questioned docwnents
and is similarly preciuded from testifying
to the degree of confidence or certainty on
which lus opinions are based. Because the
Court finds that placing limits on {the docu-
ment examiner’s] expert testimony will he
more effective than a limiting instruction,
the Court shall deny defendant’s reguest for
a special limitng jury istruction on forensic
dacument examiners.

This language departs somewhat fromn
Starrecpyzel and Hines in that the Ruther-
ford Court alse specifically prechsded the
document examiner from testifying ro any
fevel of certainty of suthorship on the scale
of probabilities commonly used by document
eXaIniners:

. thers was no evidence adduced to
support the nine-level scale of probabilities
adopied by the American Board of Forensic
Document Examiners for conclusions as to
handwriting identification _ Accordingly, the
Court shall preclude {the documient exam-
iner} from testifying to the degree of prob-
ability, confidence, or certainty underlving his
proffered opinions.

B. FINGERPRINTS

The firest challenges to fingerprint evidence
under Daubert came several vears atrer the
initial challenges to handwriting. The first
and onfy U.S. federal case in which fingerpring
testimony was restricted to observations did
not occur until 2002 (115, v. Llera Plazal, and
cited the handwriting case US. v Hines in the
decision. Llera Plaza is a landmark case not
only becanse it was a first for fingerprints, but
also because the judge reversed his original
opinion {12 less than two months after it
was issued (retracting an earlier decision to
disallow parts of the fingerprint testimony}
in a second order {13}, Although the original
position was retracted, it is informative to
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consider this language in the originul opinion:

Accordingly, this court will permit the gow-
ernnieril o present lestimony hy fingerprint
examiners whe, suttahly qualified a5 “expert”
exariners by virtue of training and experi-
ence, may {1} describe how the rolled and
latent fingerprints al issue in (his case were
obtained, (2} identify and place hefore the
jury the fingerprints and such magnifications
thereof as may be required o show minute
details, and (3} point out observed similarities
{and difterences) between any latent print and
any rolled print the government contends are
attributable to the same person. What such
expert witness will not be permitted to do is
0 present “evaluation” restimony us to their
“opinion” (Rule 7027 that a particular fatent
print is in fact the print of a particular person.

While somewhat different language is used,
what this passage descrihes is, again, separa-
tion of observational and opinion testimony
similar to Hines. Additional examples of this
type of ruling on fingerprint evidence in LS.
federal courts bave not heen found by the
authors, hut at least one other comparable
example is available ar the state level i the
2008 State of Marvland vs. jobnson (141 The
Johnson Court states:

From what the Court bas read and seen,
there does not seem 1o be a factual foundation
or basis tor [the lutent print examiner] in this
case o say more than that Defendant’s print
cosely or exactly matches the partial latent
print he litted. He can point out the similarsi-
ties and the differences, if any, between the
latent print and the exemplar. This Court
diccerns no basis in the proffer tor him 1o
express an opinion that no other person could
have a similar pumber of matching points or
what the probabiliry or lack of probubility is
of the existence of such persons.

Although not a latent print case, a footweuar
impression case reached the federal appellate
courts and is worthy of mention here, In the
2005 case of £1.5. v. Albritton {15}, the 11th
Circuit upheld the district court’s linding that
stated:

-.on the issue of whether the. . shoes made
the latent print which was taken from the
felfer’s counter top in the bank robbery, he
was quite cans did in telling us that he could
not say definitively or positively that that was
the case. He did give us his opinion, however,
and the basis for that opinion was his per-
cetved sitnilarity which he suid he observed




between the shoe sole and the print. You are
going to have the same opportunity o make
that abservation ard assessment to esamine
the actual shoes and the prints he examined.
Yo'l have the same opportunity o decide
whether there i3 or is not a match between the
shoes and the prints. Therefore, L am instract-
ing you to disregard the opinion of lthe foot-
wear impression examiner| on thar subject
and be guided by vour own determination
andd conclusion as to whether the prints were
left by the shoes in Governments Exhibit 24.

C. FIREARMS/TOOLMARKS

U.S. v. Green, et al. {16}, originated in 2005
from the same jadge who tried the Hiney
handswriting case { Judge Gertner of the Dis-
trict of Massachusetts] and the Court adopted
measures like those in Hines;

Putting together this precedent with the
evidence | have heard, suggests admission
but with limitations, imitations identical to
those | adopted in Hines. [The Rrearms exam-
fer] is a seasoned observer of firgarms and
waoimarks, he may be able to idennify marks
that 4 lay observer would not, But while |
will allow |the firearms examiner] to testify
as to his observations, [ will not allow him to
conclude that the match he found by dint of
the specific methodology he used permits “the
exchusion of all other guns™ as the source of
the shell casings.

I 2007 in U5, v, [3iaz, et al. {17) the Court
arrived at a similar conclusion. Citing Green
and another fircarms case in which estimony
was Hmited, 1.5, v. Monteiro {18}, the Court
stated:

...the evidence before this Court does not
support the theory that hrearms exaininers
can conclude that a ballet or casing was fired
by a particular firearm to the exclusion of alf
other guns in the world | This Court agrees
with Judge Saris’s assessment of firearms
identification: “Becawse an examiner’s bottom
line opinion as to an identifcation is largely
a subjective one, there is no reliable statistical
or scientific methadalogy which will currently
permit the expert to testify that it is » ‘match’
to ast absolute certainty, or to an arbitrary
degree of statistical certainty.”... Aceordingiv,
in the government’s ¢ase in chief, the experls
will be permitted te testify that cartridge cases
or bullets were fired from a parvicular brearm
“tor a reasonable degree of ballistic certainty”

Similarly, in U.S. v. Glyna (19} from 2608,

the opinion stales:

The Court therefore determined.. . that the
ballistics examiners in those cases would be
permirted to testify only that a firearms match
wits “more likely thas not)” thereby satisfying
Rule 401 without overstating the capacity of
the methodalogy to ascertain makches, This
limitation will continue to apply w0 any bal-
listics restimany offered by the Government
in the retrial of this case,

The opimons in Diaz and Glynn represent
a different variety of split between observa-
tione! and identification testirony where
the Court acknowledges that subjective,
descriptive testimony is appropriate, and
even imyrhies that while the expert should be
able to vestify to an opinion, that opinien
cannot state an absolute association between
bullet(s)/casingls) and a firearm. This stands
somewhat in comtrast to some handwriting
cases, in which it is implied that jurors are
capable of examining handwriting evidence
with guidance from an expert in the form of
observational testimeny: it appears in THaz
that the court does not believe this is the case
with firearms, and so permils soinewhat more
fatitude in the expert’s opinion testimony.

CONCLUSION

A reading of the published “split-testimony™
cases suggests that the courts place high con-
fidence in many areas of pattern evidence in
forensic science and recopnize that expertise
does exist ins these areas. [n general, courts
remain witling to accept that expert testimony
can be valuable to the jury even without the
rendering of 4 specific conclhusion of identi-
"fication, even though in many forensic disci-
plings there remain few methods to quantify
an examiner’s conclusions mathematically or
provide a qualified opinion that is supported
by a statistical foundation. This last poing is
an important one — the courts at this time
are, in most cases, satished with the subjec-
tive judgments of exansiners as long as those
examiners are not making claims of accuracy
that cannot be substantiated. [t appears that
these courts perceive the main problem to

be statements of certainty in testimony that
assoclates a questioned object or impression
to & knewn, without qualification. when so
tnany areas of the general scientific commu-
nity and some areas of forensic science are
50 thoroughly intertwined with probabilities
and statistics. it is often not the basic methods
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and techniques of the fields mentioned above
that are the subject of criticismy; it is the way
in which conclusions are stated. Bus the
revent release of the NAS report and alf of its
recornmendations make it clear that many
areas of forensic science remain the subject of
scrutiny, and practitioners should be prepared
to respond to challenges %
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ACTIVE - 432
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SUSTAINING LIFE ACTIVE - 27
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HONORARY LIFE MEMBER IN 2009 (TOTAL 4)
Robert W. Baker

LIFE ACTIVE MEMBERS IN 2009 (TOTAL 134}
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Allen B. Hafner, Jr.

Wiltliam S. Mevers

J. Andrew Rosenhamer

Joseph R. Scerra

Dollie S. Woods

CORRECTIONS TO THE FALL 2009
CHESAPEAKE EXAMINER

The editor regrets the following errors and
appreciates that they were brought 1o her
attention.

Reciprocity Failure: Film Versus Digital
by Christopher 1. Duncan, Houston Police
Department, Crime Scene Unit

On page 14 of this article figure 4A was
inadvertently omitted from the publication.
The referenced tmage is below.

o

A Review of Split Testtmony Cases Resuit-
ing From Admissibility Challenges by Joel
Zlotnick, M.S.ES. & Laura Tierney, MES,,
U5, Immuigration and Custorns Enforcement,
Forensic Document Laberatory
Melean, Virginia

This article was inadveriently formatted
incorrectly. A properly formatted pdf of the
article was sent via email to the membership
in Decermtber. Please email the editor, Laura
A. Hutchins (lahutchins@comcast.net) if you
would like the article resent.
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